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I am writing to inform you of my opposition the new proposed

water quality standards and toxics strategy.

The new regulations proposed by the Dept. of Environmental
Protection will allow for more toxic ‘discharges.

This is no time for our state to reduce the quality of our
life, the air we breathe and water we drink.

If the intention is to make our state more"business
friendly" then it should not be at the expense of the

health of the population.
I stand for stronger regukation not less.

Let me hear from you as to why you are doing this and let me
know when and where a hearing will be held on the regulations

SO0 I can appear with my neighbors.
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Dear Mr. Jewett:

At the request of Barb Kooser of the Chesapeake Bay Foundation, I am enclosing a copy
of the Environmental Hearing Board’s Adjudication in

Department © nvironmental Protection &

Mmmmm
nd Willame ndustries, Inc., which the EHB issued
on August 20, 1998. Please note that the name “Belitskus” appears in boldface throughout this

copy only because it was used as a search term in retrieving the document.

Sincerely,

f(;fé wht
Kurt J. Weist

Director, Environmental Law Clinic

Enclosure
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Environmental Hearing Board
Commonwealth of Pennsylvania

*]1 WILLIAM AND MARY BELITSKUS, RONALD AND ANITA HOUSLER, PROACT
v.
COMMONWEALTH OF PENNSYLVANIA, DEPARTMENT OF ENVIRONMENTAL PROTECTION AND
WILLAMETTE INDUSTRIES, INC., PERMITTEE

EHB Docket No. 96-196-MR s Y
August 20, 1998 (ORIGINAL: 1975 .- @ 73 7
MIZNER ot 2
ADJUDICATION  (oprEs: Wilmarth' — 5
.. ) Jewett < :
By Robert D. Myers, Administrative Law Judge Sandusky® = ‘= %
Legal L 2 73

Synopsis:

Two Appellants have standing as individuals to challenge the Departmeﬂg's
approval of coverage under a general NPDES permit for storm water discharges
from a Chip Plant into a stream. The two Appellants have shown that storm water
runoff from the Chip Plant may adversely affect their use and enjoyment of the
stream. The standing of a third Appellant was not addressed in Appellants’ post-
hearing brief; therefore, that issue was waived.

The Department’s regulation at 25 Pa. Code s 92.83(b) (2) requires that the
Department deny any application for coverage under a general NPDES permit when
the discharger has a significant history of noncompliance with prior "permits"
issued by the Department. This means that, before approving coverage under a
general NPDES permit, the Department must consider the applicant’s compliance
history for any and all permits issued by the Department for any site in the
state. The Department’s attempt to limit this review is inconsistent with the
plain language of the regulation and is clearly erroneous in light of section
609 of the Clean Streams Law, 35 P.S. s 691.609.

In failing to consider any and all permits issued by the Department before
approving coverage under the general NPDES permit, the Department misapplied 25
Pa. Code s 92.83(b) (2). Because the Department misapplied the law, it also
abused its discretion. Where the Board finds that the Department has abused its
discretion, the Board may properly substitute its discretion for that of the
Department based upon the record made before it.

An applicant has a "significant" history of noncompliance when past or
continuing permit violations indicate that the applicant cannot be trusted with
a permit. Therefore, evidence which shows that the applicant violated the terms
and conditions of prior permits issued by the Department is relevant here. If
such evidence demonstrates that the applicant lacks the ability or intention to
comply with the law, then the Department cannot approve coverage under a general
NPDES permit. However, if the Department is satisfied that the applicant’s past
or continuing unlawful conduct has been or is being corrected, the Department
may approve coverage. 35 P.S. s 691.609. In this case, the evidence shows that
the applicant does not lack the ability and intention to comply with the law,
that the applicant’s past or continuing violations are being corrected to the
satisfaction of the Department, and that the applicant does not have a
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"significant" history of noncompliance with prior permits issued by the
Department. Accordingly, the Board will not disturb the Department’s decision to
approve coverage under the general NPDES permit.

*2 Ordinarily, the Board will not revisit an issue on equitable grounds after
granting summary judgment on that issue. Indeed, the Board lacks judicial power
to act in equity. However, because the Board may substitute its discretion for
that of the Department when the Board finds that the Department abused its
discretion, the Board may decide to adjudicate the issue where the Appellants
were not represented by legal counsel when the Board entered summary judgment,
and where the parties presented sufficient scientific evidence at the hearing.
Here, Appellants ask the Board to consider whether storm water runoff from the
Chip Plant has adversely affected the stream used and enjoyed by Appellants.
Having weighed the evidence presented at the hearing, the Board concludes that
there is no adverse impact on the stream due to storm water runoff associated
with Chip Plant activities authorized by the Storm Water Permit.

PROCEDURAL HISTORY

On September 30, 1996, William and Mary Belitskus, Ronald and Anita Housler,
and PROACT, an unincorporated group of concerned citizens, filed a pro se [FN1]
Notice of Appeal with the Board, challenging the Department of Environmental
Protection’s (Department) August 14, 1996 approval of coverage under General
National Pollutant Discharge Elimination System (NPDES) Permit No. PAR228325
(Storm Water Permit) for storm water discharges from Willamette Industries,
Inc.’s (Willamette) North Chip Plant (Chip Plant) into the West Branch of the
Clarion River in Hamlin Township, McKean County. In the Notice of Appeal,
Appellants set forth five objections to the Department’s action.

On June 13, 1997, Willamette filed a Motion to Dismiss and/or for Summary
Judgment (Motion) with the Board. In an Opinion and Order dated October 21,
1997, the Board entered summary judgment in favor of Willamette on most of the
issues raised in the Notice of Appeal. However, the Board ruled that a hearing
was necessary to decide: (1) whether the Houslers, Mr. Belitskus, and PROACT
have standing to challenge the Department’s action; and (2) whether the
Department properly considered Willamette’s compliance history in approving
coverage under the Storm Water Permit. See Belitskus v. DEP, 1997 EHB 339. With
respect to the latter issue, the Board stated that the Department was obligated
under 25 Pa. Code s 92.83(b) (2) to consider Willamette’'s compliance with any and
all permits issued by the Department to Willamette for any site in the state.
Id.

on December 26, 1997, the Department filed a Motion in Limine to Preclude
Testimony and Evidence at Hearing. The Department asserted therein that it
interprets 25 Pa. Code s 92.83(b) (2) to require only a review of the applicant’s
history of compliance with prior NPDES permits. (Department’s Motion in Limine
at para. 13.) The Department asked the Board to give deference to its
interpretation of the regulation and to limit testimony and evidence at the
hearing to Willamette’s history of compliance with prior NPDES permits.
(Department’s Motion in Limine at para. 14-15.) Appellants filed a Response on
January 9, 1998. On the same date, the Department requested leave to amend its
Motion in Limine, which the Board granted.

*3 On January 14, 1998, the Department filed its Amended Motion in Limine. The
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Department stated that:

[Bly serendipity, Department staff discovered last week a document entitled
"DER Permit Guide to Stormwater Discharges from Nonconstruction Industrial
Activities...." The Permit Guide was published sometime in 1994, and was given
to prospective general NPDES permittees to describe the procedures for obtaining
coverage under a general NPDES permit for stormwater discharges for industrial
activities.

(Amended Motion in Limine at para. 8.) The Permit Guide states that storm water
discharges are not eligible for coverage under a general permit if they are
discharges "from persons with a significant history of noncompliance with prior
coverage under the NPDES general stormwater permit issued by DER." (Amended
Motion in Limine at para. 10.) (Emphasis added.) Based on this language, the
Department then asserted that 25 Pa. Code s 92.83(b) (2) only requires the
Department to review an applicant’s history of compliance with prior general
NPDES permits. (Amended Motion in Limine at para. 13.) Accordingly, the
Department asked the Board to limit testimony and evidence at the hearing to
Willamette’s history of compliance with prior general NPDES permits. (Amended
Motion in Limine at para. 16.) On January 14, 1998, the Board denied this
request. However, the Board allowed the Department and Willamette to present
evidence at the hearing related to the Department’s interpretation of 25 Pa.
Code s 92.83(b) (2).

On February 2, 1998, Willamette filed a Motion in Limine asking the Board to
preclude compliance history evidence involving incidents that occurred after the
Department’s August 14, 1996 approval of coverage. On February 6, 1998, the
Board granted this motion. On the same date, the parties filed a Joint
Stipulation of facts. In the Joint Stipulation, the parties agreed that any
compliance history evidence involving violations that occurred prior to May 1,
1990 should not be considered. (Joint Stipulation F.)

The Board held a hearing on February 10, 11, and 12, 1998. At the hearing,
Appellants agreed to strike PROACT as a party to this appeal. (N.T. at 84.)
Thus, it is no longer necessary for the Board to consider whether PROACT has
standing in this matter.

On April 20, 1998, Appellants filed their post-hearing brief with the Board.
Appellants’ brief does not address Mrs. Housler's standing. Thus, the Board will
not address Mrs. Housler’s standing here. Lucky Strike Coal Co. v. Department of
Environmental Resources, 547 A.2d 447 (Pa. Cmwlth. 1988) (holding that an issue
not raised in a post-hearing brief is deemed waived). Willamette filed its post-
hearing brief on June 19, 1998, and the Department filed its post-hearing brief
on June 23, 1998.

FINDINGS OF FACT

1. The Department is the agency with the duty and authority to administer and
enforce the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. ss 691.1-691.1001; the Air Pollution Control Act, Act of January 8, 1960,
P.L. 2119 (1959), as amended, 35 P.S. ss 4001-4015; Section 1917-A of the
Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S.
s 510-17; and the rules and regulations promulgated thereunder. (Joint
Stipulation A.)

*4 2. Willamette is a corporation organized and existing under the laws of
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Delaware. Its principal place of business is located at 500 First Interstate
Tower, Portland, Oregon, 97210. (Joint Stipulation B.)

3. Keystone Chipping, Inc. (Keystone) is a corporation organized and existing
under the laws of Pennsylvania. Its principal place of business is located at
Pennsylvania State Route 6, Kane, McKean County, Pennsylvania. (Joint
Stipulation C.)

4. Appellants William Belitskus and Ronald Housler are individuals who reside
in Hamlin Township, McKean County, Pennsylvania. (Joint Stipulation D.)

5. Willamette owns a parcel of real property located approximately one-half
mile south of Pennsylvania State Route 6 and approximately one and one-half
miles west of Pennsylvania State Route 219 in Hamlin Township, McKean County.
This property consists of approximately 110 acres, buildings, and various
structures used to manufacture wood chips. Keystone operates this Chip Plant.
The chips manufactured at the Chip Plant are transported to a Willamette pulp
mill located in Johnsonburg, Pennsylvania (Johnsonburg Mill). The Johnsonburg
Mill was previously owned and operated by Penntech Papers, IncC. (Penntech) .
Willamette acquired Penntech as a subsidiary on May 1, 1990. Penntech was merged
into Willamette on December 31, 1992. (Joint Stipulation E.)

6. Willamette owns and operates a total of five plants in Pennsylvania. In
addition to the Chip Plant and the Johnsonburg Mill, Williamette owns and
operates: a second chip plant located in Woodland; a facility to convert rolls
of paper into sheets of paper located in Dubois; and a second converting
facility located in Langhorne. (Joint Stipulation G.)

7. The Department has issued no permits to either the Dubois or Langhorne
converting facilities. (Joint Stipulation H.)

8. Between May 1990 and August 14, 1996, Willamette submitted applications and
the Department approved the following permits:

a. Johnsonburg Mill - Air Quality Permit Nos. 24302008, 24302021A, 24309007,
24315001, 24315006, 24306003, 24315007, 24315008, 2435009, and individual NPDES
Permit No. PA0002143 for discharge of industrial waste from industrial
activities;

b. Chip Plant - general NPDES Permit No. PAR104100 for storm water discharges
from construction activities and general NPDES Permit No. PAR28325 for storm
water discharges from industrial activities (Storm Water Permit) ;

¢c. Woodland Chip Plant - general NPDES Permit No. PAR101708 for storm water
discharges from construction activities.

(Joint Stipulation I.)

9. The Department has determined that Willamette has not violated the terms and
conditions of NPDES Permit Nos. PAR104100, PAR28325, or PAR101708. (Joint
Stipulation J.)

10. A small unnamed tributary of the West Branch of the Clarion River known as
Lanigan Brook originates, in part, from springs situated on or around portions
of the Chip Plant. (Joint Stipulation K.)

11. Lanigan Brook is classified as a cold water fishery pursuant to 25 Pa. Code
s 93.9r. Lanigan Brook is not classified as "high quality" or "exceptional
value" waters as defined in 25 Pa. Code s 93.3. (Joint Stipulation L.)

*5 12. William Belitskus lives "probably three-quarters of a mile" from the
Chip Plant. He moved to that location 13 or 14 years before the Chip Plant was
built after spending a lot of time looking in several states for a place to live
that was "clean and green," with "peace and quiet" and a "high quality life." On

Copr. (C) West 1998 No Claim to Orig. U.S. Govt. Works



FOR EDUCATIONAL USE ONLY Page 5

--EHB- -
(Cite as: 1998 WL 525574, *5 (Pa.Env.Hrg.Bd.))

really hot days in the summertime, when the temperature reaches 90 degrees,
Belitskus enjoys driving down to Lanigan Brook at Burning Well, where Lanigan
Brook runs into Buck Run, about five miles downstream from the Chip Plant. There
in the cool shade, he stands and watches the water go by; he observes the five
and six-foot-high ferns, the moss-covered logs, and the insects; and, sometimes,
he wades into the water. (N.T. at 44, 64-66, 69-70, 85, 102.)

13. Ronald Housler has lived on a farm near Lanigan Brook for his entire life.
During those 44 years, Housler has used and enjoyed Lanigan Brook and its
environs for hunting, camping, riding horses, and fishing. Housler goes fishing
in Lanigan Brook every year. Over the years, he has caught brook trout, brown
trout, suckers, catfish, and mudpuppies. Housler has taken his son and daughter
fishing and would like them to be able to enjoy fishing in Lanigan Brook in the
future. (N.T. at 17-19, 22-23, 46-49.)

14. Before Willamette began construction of the Chip Plant in 1993, Lanigan
Brook and its tributaries ran clear. In 1995, Housler began to notice that there
is no more clear water. The water is red, and a reddish-orange color hangs on
every stick and rock. There are bark chips and wood particles in the water;
there is mud and sedimentation. When Housler goes fishing: "You don’t get as
many bites. You don’t get as many ... little ones." As a result, Housler does
not enjoy fishing at Lanigan Brook as much as in the past. (N.T. at 21, 28, 40,
61.)

15. Since Willamette constructed the Chip Plant, there is a layer of loose
sediment on the streambed and rocks in Lanigan Brook at Burning Well, and some
of the rocks are discolored. There is mud, foam, white scum, red slime, and
black rocks in Lanigan Brook downstream of the Willamette property line. (N.T.
at 66, 68-69.)

16. Appellant Belitskus asked Peter John Hutchinson, Ph.D., to investigate the
changes to Lanigan Brook since construction of the Chip Plant. Hutchinson is an
expert in hydrogeology with a related specialty in biology and aquatic systems.
(N.T. at 152, 155; Exhibit A-3.)

17. Hutchinson visited Lanigan Brook on January 14, 1998 and took some field
measurements at several locations. Hutchinson did not take any water samples;
however, water samples were taken on January 20, 1998 by Charlene Ann Sheppard,
a science teacher, under the supervision of Belitskus. (N.T. at 164, 167;
Exhibit A-3 at 1.)

18. Hutchinson concluded that "two discharge areas considered to be
downgradient of the [Chip Plant] site showed some impact from site operations"
with "elevated levels of conductivity, pH, turbidity and organic acids and
depressed levels of dissolved oxygen." Hutchinson testified that there is
"something" in the water of Lanigan Brook, and he attributed it to storm water
runoff from the Chip Plant site. However, Hutchinson acknowledged that, because
of winter conditions, his field measurements could be spurious and his
conclusions false. (N.T. at 166, 174-75, 182-83, 200; Exhibit A-3 at 4-5.)

*6 19. David C. Hails, an expert in aquatic surveys, concluded that there is no
impact whatsoever to Lanigan Brook. Hails noted that Hutchinson failed to
consider relevant biological and physical factors in reaching his conclusion.
Hails explained that the pH, conductivity, turbidity, organic acid and dissolved
oxygen levels in the water samples taken from Lanigan Brook could be
attributable to certain biological or physical factors. (N.T. at 315, 330-45.)

20. Steven Kepler, a fish biologist for the Pennsylvania Fish and Boat
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Commission, conducted electrofishing at two sites on Lanigan Brook on September
23, 1997. Electrofishing is a process whereby a small generator with a voltage
regulator and two electrodes stuns the fish with an electric current. Trained
individuals then collect, examine, identify and count the fish. Through this
process, Kepler found wild brook trout and brown trout of varying sizes in
Lanigan Brook. Kepler noted that the numerous size classes indicate "a fairly
good system" and concluded that Lanigan Brook had a viable trout population.
(Joint Exhibit G; N.T. at 291, 295-96, 301-02, 309-10.)

21. In 1994, the Department published the DER Permit Guide to Stormwater
Discharges From Nonconstruction Industrial Activities. This Permit Guide was
given to at least some prospective general NPDES permittees to describe the
procedures for obtaining coverage under the general NPDES permit for storm water
discharges from industrial activities. (Joint Stipulation N.)

22. The Permit Guide provides on page 5, paragraph 5, that: "Storm Water
discharges associated with industrial activities that are not eligible for
coverage under the general permit [include] ... [d]ischarges from persons with a
significant history of noncompliance with prior coverage under the NPDES general
stormwater permit issued by DER." (Joint Stipulation O.)

23. The parties have stipulated that Appellants’ Exhibits 4-22 describe or
pertain to permit violations at the Johnsonburg Mill. (N.T. at 385.)

24. Appellants’ Exhibit 23 is a Notice of Violation which begins: "I conducted
an inspection on December 3, 1992 .... The inspection revealed the facility to
be in violation of your NPDES Permit No. PA0002143." The notice goes on to say
that a boiler precipitator discharged wash water into a storm sewer and into the
East Branch of the Clarion River, and that "[tlhis discharge is not authorized
by your Permit or any permit issued by the Department."

25. Appellants’ Exhibits 24 and 25 are Consent Assessments of Civil Penalties
involving industrial discharges into the East Branch of the Clarion River. The
captions of these exhibits refer to the Johnsonburg Mill NPDES Permit.

26. Appellants’ Exhibits 26, 27, and 28 are letters from Willamette to the
Department reporting unauthorized discharges from an evaporator, a pipe, and a
drain valve into the East Branch of the Clarion River.

27. Appellants’ Exhibit 29 is a Notice of Violation advising Willamette that it
violated 25 Pa. Code s 123.2 on October 18, 1994 when fugitive particulate
emissions, i.e., wood dust, from an air contamination source at the Johnsonburg
Mill were visible at the point the emissions passed outside Willamette'’'s
property.

*7 28. Appellants’ Exhibit 30 is a Notice of Violation which states in
pertinent part that: "Operation of the sources, as specified above, without
incineration constitutes a violation of permit and plan approval conditions as
set forth in Department permit # 24-315-008."

29. Appellants’ Exhibits 31-49 are Continuous Emissions Monitoring (CEM)
reports and related documents for the following air contamination sources: a
recovery furnace, a lime kiln, and two boilers. The boilers operate under Air
Quality Permit # 24-302-021A. See Appellants’ Exhibit 32. The lime kiln is
covered by Air Quality Permit # 24-315-007. See Appellants’ Exhibit 6. The
recovery furnace operates under Air Quality Permit # 24-306-003. See Appellants’
Exhibit 22.

30. When Willamette acquired the Johnsonburg Mill in 1990, some of the
equipment had been in operation since 1928, and waste water was being pumped
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into a 243-acre lake known as the Dill Hill Lagoon. In order to ensure
compliance with future permits issued by the Department, Willamette immediately
began to install a waste water treatment plant and embarked on a program to
replace all of the major processing equipment associated with making pulp or
recovering chemicals. Willamette has spent $550 million on these projects,
including roughly $110 million on environmental control technology and permit
compliance. (N.T. at 372-77.)

31. Willamette completed construction of the waste water treatment facility in
April 1992. The violations enumerated in Exhibit 4 did not continue after the
new treatment plant was constructed. (N.T. at 374, 395.)

32. Half of the exhibits presented to show violations of the Johnsonburg Mill
NPDES Permit pertain to exceedences for "total suspended solids." See
Appellants’ Exhibits 7-10, 15-21. Willamette has taken short-term and long-term
measures to address those violations, and, for the most part, the measures have
been successful in reducing the violations. (N.T. at 399-401.)

33. The exhibits indicate that some of Willamette'’s Johnsonburg Mill NPDES
Permit violations were due to: the failure of a pipe; a broken drain valve; a
loose pipe flange; a power outage; and an incorrect setting on a new piece of
equipment. Appellants’ Exhibits 11, 24-28.

34. On September 26 and 27, 1995, Willamette exceeded allowable NPDES Permit
effluent limits during its annual shutdown of the Johnsonburg Mill. When
Willamette discovered the problem, it held up the scheduled shutdown in spite of
possible economic hardship to Willamette. (N.T. at 402-03; Appellants’ Exhibit
12).

35. On November 12, 1995, Willamette violated the provisions of Air Quality
Permit No. 24-306-003 when black liquor concentrate was released from a pressure
relief valve on a new piece of equipment. Because of a design flaw in the
equipment, Willamette could not accurately monitor the build-up of pressure.
Approximately 65 homes and numerous vehicles were impacted by the release. The
release also resulted in the discharge of contaminated water into the Clarion
" River. Willamette immediately began to wash the streets and vehicles; arranged
to have an outside firm wash the homes and vehicles; and circulated handouts on
the streets to explain the release and the arrangements for cleanup. Willamette
also corrected the design flaw in the equipment and ensured that any future
release would not escape into the atmosphere. (N.T. at 417-19; Appellants’
Exhibits 13-14, 18, 22.)

*8 36. With respect to Willamette’s CEM exceedences, the record shows that they
compare quite favorably with similar facilities in some areas and are on a par
with similar facilities in other areas. (N.T. at 477; Appellants’ Exhibits 31-
49.)

37. Patrick G. Williams, Permits Chief in the Department’s Bureau of Water
Management, who made the decision to approve coverage under the Storm Water
Permit, testified that Willamette’s permit violations do not represent a
significant history of noncompliance for purposes of approving coverage under a
general NPDES permit. (N.T. at 503-06.)

38. William McCarthy, Regional Monitoring and Compliance Manager, testified
that Willamette’s compliance history between 1992 and August 1996 for the
Johnsonburg NPDES Permit has been good, and that he would recommend that the
Department grant coverage to Willamette under the Storm Water Permit. (N.T. at
447-48.)
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39. William Snyder, an Air Quality Specialist for the Department, who has
performed inspections at the Johnsonburg Mill since 1993 and has been
responsible for determining permit compliance there, testified based on his
inspections that Willamette’s compliance history at the Johnsonburg Mill is
"very favorable." Snyder agreed that Willamette worked diligently to address any
permit violations he identified at the Johnsonburg Mill and has been very
cooperative. (N.T. at 456-58, 465-66.)

40. Ronald Gray, an Air Quality District Supervisor for the Department, who has
had oversight of the CEM reports from the Johnsonburg Mill for the past five
years, testified that none of the Johnsonburg Mill exceedences have been
significant, that he is satisfied with steps that Willamette took to address
various problems, that he considers the air permit compliance history at the
Johnsonburg Mill to be good, and that the site is now thoroughly modernized.
(N.T. at 472-73, 475, 477-81.)

DISCUSSION
I. Standing

The first issue is whether Belitskus and Housler have standing to challenge the
Department’s approval of coverage under the Storm Water Permit.

In order to have standing to challenge a Department action, an appellant must
be "aggrieved" by that action. This means that the appellant must have a direct,
immediate and substantial interest in the litigation challenging the action. A
"gubstantial® interest is an interest in the outcome of the litigation which
surpasses the common interest of all citizens in procuring obedience to the law.
For an interest to be "direct," it must have been adversely affected by the
action. An "immediate" interest means one with a sufficiently close causal
connection to the challenged action, or one within the zone of interests
protected by the statute at issue. Wm. Penn Parking Garage, Inc. V. City of
Pittsburgh, 346 A.2d 269 (Pa. 1975); Barshinger v. DEP, 1996 EHB 849.

Both the Pennsylvania Supreme Court and the United States Supreme Court have
recognized that aesthetic and environmental well-being are important ingredients
of the quality of life in our society. Therefore, a member of society may
challenge a government action which threatens to harm that person’s use and
enjoyment of natural resources. See Wm. Penn Parking Garage, Inc., 346 A.2d at
281, n. 20 (quoting United States v. Students Challenging Regulatory Agency
Procedures, 412 U.S. 669, 686-87 (1973)); see also Sierra Club v. Morton, 405
U.S. 727 (1972). The Board, too, has held that an individual may challenge a
Department action which may adversely affect the person’s recreational and
aesthetic use and enjoyment of an area. See Barshinger, 1996 EHB 849, 855-56;
Heasley v. DER, 1991 EHB 1758, 1763. Indeed, the Board has conferred standing
where a Department action was alleged to have an adverse effect on the
recreational use of a stream for trout fishing. Pohoqualine Fish Association v.
DER, 1992 EHB 502, 504-505.

*9 Belitskus lives "probably three-quarters of a mile" from the Chip Plant.
(N.T. at 65.) He moved to that location 13 or 14 years before the Chip Plant was
built after spending a lot of time looking in several states for a place to live
that was "clean and green," with "peace and quiet" and a "high quality life."
(N.T. at 64, 102.) On really hot days in the summertime, when the temperature
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reaches 90 degrees, Belitskus enjoys driving down to Lanigan Brook at Burning
Well, where Lanigan Brook runs into Buck Run, about five miles downstream from
the Chip Plant. [FN2] (N.T. at 44, 65-66, 69.) There in the cool shade, he
stands and watches the water go by; he observes the five and six-foot-high
ferns, the moss-covered logs, and the insects; and, sometimes, he wades into the
water. (N.T. at 65-66, 69-70, 85.)

Belitskus’ use and enjoyment of Lanigan Brook in this manner may be properly
characterized as either recreational or aesthetic in nature. Whatever the case,
his use and enjoyment of Lanigan Brook on really hot days in the summertime is
sufficient to give Belitskus a substantial, direct and immediate interest in the
outcome of this litigation. It is one facet of the "high quality life" he sought
years ago. Lanigan Brook is a place for him to go on hot summer days that is
"clean and green" with "peace and quiet." Lanigan Brook gives Belitskus what the
Pennsylvania and United States Supreme Courts called a sense of aesthetic and
environmental well-being. If nothing else, Belitskus’ particular use and
enjoyment of Lanigan Brook gives him an interest in this litigation that
surpasses the common interest of all citizens in procuring obedience to the law.

Housler has lived on a farm near Lanigan Brook for his entire life. During
those 44 years, Housler has used and enjoyed Lanigan Brook and its environs for
hunting, camping, riding horses, and fishing. (N.T. at 17-18, 22-23.) Indeed,
Housler goes fishing in Lanigan Brook every year. (N.T. at 18, 46-49.) Over the
years, Housler has caught brook trout, brown trout, suckers, catfish, and
mudpuppies. (N.T. at 19.) Housler has also taken his son and daughter fishing
and would like them to be able to enjoy fishing in Lanigan Brook in the future.
(N.T. at 19.) Housler’s fishing of Lanigan Brook gives him a substantial, direct
and immediate interest in the outcome of this litigation. Pohoqualine Fish
Association.

To support their individual testimony, Belitskus and Housler asked Dr. Peter
John Hutchinson to investigate the matter. (Exhibit A-3.) He is an expert in
hydrogeology with a related specialty in biology and aquatic systems. (N.T. at
152, 155.) Hutchinson concluded that there is "something" in the water of
Lanigan Brook downstream of the Chip Plant which he attributed to storm water
runoff from the Chip Plant site. (N.T. at 166, 174-75, 182-83; Exhibit A-3 at
4.)

This testimony was unnecessary. In our October 21, 1997 Opinion and Order, we
granted summary judgment to Willamette on Appellants’ contention that the
issuance of the Storm Water Permit will adversely affect the water quality of
Lanigan Brook. Belitskus, 1997 EHB at 955. This was done because Appellants had
not shown that they could make out a prima facie case on that issue. Pa. R.C.P.
No. 1035.2(2). As a result, that issue is no longer before us.

*10 We also held that, in order to prove standing on the only remaining
substantive issue, Willamette’s compliance history, Belitskus and Housler did
not have to show a specific impact upon Lanigan Brook’s recreational uses. "The
Storm Water Permit’s conditions may be entirely appropriate to protect the brook
and still [the Department’s] approval of coverage would be unlawful and an abuse
of discretion if Willamette’s compliance history shows that it cannot be trusted
with a discharge permit." Belitskus, 1997 EHB at 955-56. Belitskus and Housler
have demonstrated sufficient interest to confer standing to raise this issue.

II. Significant History of Noncompliance
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The second issue is whether the Department properly considered Willamette's
compliance history in approving coverage under the Storm Water Permit.

The Department’s regulation at 25 Pa. Code s 92.83(b) (2) mandates that the
Department deny "any application for coverage under a general permit when ...

. {t%p_ﬁﬂisqharger ... has a significant history of noncompliance with a prior
perﬂiﬁ”issued by the Department." In our October 21, 1997 Opinion and Order, we
explained: "Since the disqualification is based upon noncompliance with a prior
DEP permit, it is relevant to consider any and all permits issued by DEP to
Willamette for any site in the state." Belitskus v. DEP, 1997 EHB 939, 956-57
(emphasis in original) . However, in our January 14, 1998 Order, we allowed
Willamette and the Department to present evidence on the Department’s
interpretation of 25 Pa. Code s 92.83(b) (2). The Department claims that the word
"permit" in the regulation means "general NPDES permit," and the Department
urges the Board to give deference to this interpretation. This we cannot do.

A. "Permit" in 25 Pa. Code s 92.83(b) (2)

When reviewing the validity of the Department’s interpretation of its own
regulation, the Department’s interpretation is to be given controlling weight
unless it is plainly erroneous or inconsistent with the regulation. Department
of Environmental Protection v. City of Philadelphia, 692 A.2d 598 (Pa. Cmwlth.
1997) . In this case, the Department’s interpretation is plainly erroneous and
inconsistent with the regulation.

First, it is inconsistent with the regulation. The plain language of the
regulation refers to "a significant history of noncompliance with a prior permit
issued by the Department." 25 Pa. Code s 92.83(b) (2) (emphasis added). There is
nothing ambiguous about this language. As we stated in our earlier Opinion and
Order, it means any and all permits previously issued by the Department.

There is absolutely no reason to change the single word "permit" into the
phrase "general NPDES permit." In the regulations which specifically govern
general NPDES permits, the word "permit" appears by itself only at 25 Pa. Code s
92.83(b) (2) . In every other instance, the phrase "general permit" or "general
NPDES permit," "individual permit" or "individual NPDES permit" is used. See 25
Pa. Code ss 92.81-92.83. Certainly, if the Environmental Quality Board (EQB)
intended the word "permit" to mean "general permit" or "general NPDES permit,"
it would have used those phrases as it did everywhere else.

#11 Second, the Department’s interpretation of 25 Pa. Code s 92.83(b) (2) is
plainly erroneous because it conflicts with the compliance history review
requirements of section 609 of the Clean Streams Law. [FN3] Section 609 provides
in pertinent part as follows:

The department shall not issue any permit required by this act ... if it
finds, after investigation and an opportunity for informal hearing that:

(2) the applicant has shown a lack of ability or intention to comply with
such laws as indicated by past or continuing violations. Any person ... which
has engaged in unlawful conduct as defined in section 611 ... shall be denied
any permit required by this act unless the permit application demonstrates that
the unlawful conduct is being corrected to the satisfaction of the department.
Section 611 of the Clean Streams Law defines "unlawful conduct" as follows: "It
shall be unlawful ... to fail to comply with any ... permit ... of the
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department, to violate ... any ... permit ... of the department, [or] to cause
air or water pollution ...." 35 P.S. s 691.611 (emphasis added). In other words,

by statute, the Department must investigate violations of any and all permits
before approving coverage under a general NPDES permit. .

The Department argues that the thorough investigation required by section 609
of the Clean Streams Law does not apply to the general NPDES permit program
because the general permit process was intended to reduce paperwork, procedures,
and delays. We agree that general permit applications are not intended to
receive the level of scrutiny accorded to individual permit applications, but we
find no language in the Clean Streams Law or the regulations that authorizes a
condensed review of compliance history for these types of permits.

We have considered the other arguments made by the Department and Willamette,
including the language of the 1994 Permit Guide, and are not persuaded by them.
The Board reaffirms its previous holding that, under 25 Pa. Code s 92.83(b) (2),
the Department must review an applicant’s history of compliance with any and all
prior permits issued by the Department. Because the Department misinterpreted
the compliance history review requirements of 25 Pa. Code s 92.83(b) (2), the
Department’s approval of coverage was improper. [FN4] Moreover, because the
Department failed to act in accordance with applicable law, the Department’s
approval of coverage constitutes an abuse of discretion. Concerned Residents of
the Yough, Inc. v. DER, 1995 EHB 41, 77.

Because the Department abused its discretion, Appellants ask the Board to
vacate the Department’s approval of coverage under the Storm Water Permit and
remand this case to the Department for a proper review of Willamette'’s
compliance history. However, in this case, it is not necessary for the Board to
vacate and remand. When the Board finds, based on the evidence presented at a
hearing, that the Department has abused its discretion, the Board may properly
substitute its discretion based upon the record made before it. Pequea Township
v. Herr, A.2d (No. 1912 C.D. 1997, Pa. Cmwlth. filed July 10, 1998);
Warren Sand & Gravel Co., Inc. v. Department of Environmental Resources, 341
A.2d 556, 565 (Pa. Cmwlth. 1975). Therefore, we shall next examine the evidence
presented by Appellants at the hearing to determine what is relevant here.

B. Compliance History Evidence

*12 Appellants have presented Exhibits 4 to 49 as evidence that Willamette had
a significant history of noncompliance with prior permits issued by the
Department when the Department approved coverage under the Storm Water Permit on
August 14, 1996. All of these exhibits pertain to operations at Willamette’s
Johnsonburg Mill. (See Joint Stipulations G, H, and J.) The Department has
issued an individual NPDES permit and various air quality permits to Willamette
for the Johnsonburg Mill. (Joint Stipulation I.)

The parties agree that Exhibits 4 to 22 are relevant here. (N.T. at 385.)
However, Willamette and the Department contend that Exhibits 23-49 are unrelated
to any prior permit issued by the Department and, therefore, are not relevant
here. [FN5] We disagree.

Exhibit 23 is a Notice of Violation which begins: "I conducted an inspection on
December 3, 1992 .... The inspection revealed the facility to be in violation of
your NPDES Permit No. PA0002143." Appellants’ Exhibit 23 (emphasis added). On
its face, then, Exhibit 23 is notice of a permit violation. The notice goes on
to say that a boiler precipitator discharged wash water into a storm sewer and
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into the East Branch of the Clarion River, and that "[t]lhis discharge is not
authorized by your Permit or any permit issued by the Department." Appellants’
Exhibit 23 (emphasis added). In other words, to the Department, an unauthorized
discharge violates the Johnsonburg Mill NPDES Permit. We do not have the NPDES
permit before us; therefore, we have no reason to conclude otherwise. ,

Exhibits 24 and 25 are Consent Assessments of Civil Penalties involving
industrial discharges into the East Branch of the Clarion River. The exhibits,
in their captions, refer to the Johnsonburg Mill NPDES Permit. Thus, as with
Exhibit 23, the unauthorized discharges are violations of the Johnsonburg Mill
NPDES Permit.

Exhibits 26, 27, and 28 are letters from Willamette to the Department reporting
unauthorized discharges from an evaporator, a pipe, and a drain valve into the
East Branch of the Clarion River. Because unauthorized discharges violate the
Johnsonburg Mill NPDES Permit, Exhibits 26, 27, and 28 are relevant here.

Exhibit 29 is a Notice of Violation advising Willamette that it violated 25 Pa.
Code s 123.2 on October 18, 1994 when fugitive particulate emissions, i.e., wood
dust, from an air contamination source at the Johnsonburg Mill were visible at
the point the emissions passed outside Willamette'’s property. See Appellants’
Exhibit 29. Under 25 Pa. Code s 127.441, every air quality permit incorporates
by reference the emission standards of the regulations. Therefore, a fugitive
particulate emissions violation is a permit violation, and Exhibit 29 is
relevant here.

Exhibit 30 is another Notice of Violation. It states: "Operation of the
sources, as specified above, without incineration constitutes a violation of
permit and plan approval conditions as set forth in Department permit # 24-315-
008." Therefore, Exhibit 30 involves a permit violation and is relevant here.

*13 Exhibits 31-49 are CEM reports and other CEM documents. It is apparent that
these are related to specific air contamination sources at the Johnsonburg Mill:
a recovery furnace, a lime kiln, and two boilers. It is equally apparent that
the Department has issued air quality permits for these sources. Exhibit 32
indicates that the boilers operate under Air Quality Permit # 24-302-021A.
Exhibit 6 indicates that the lime kiln operates under Air Quality Permit # 24-
315-007. Exhibit 22 indicates that the "recovery boiler and related equipment”
is covered by Air Quality Permit # 24-306-00003 [sic]l. [FN6] Therefore, all of
these exhibits are relevant here.

C. Willamette’s Compliance History

We now must decide whether this evidence shows that Willamette had a
significant history of noncompliance with prior permits issued by the Department
when the Department approved coverage under the Storm Water Permit on August 14,
1996.

In our October 21, 1997 Opinion and Order, we stated that the Department’s
approval of coverage under the Storm Water Permit would be unlawful under 25 Pa.
Code s 92.83(b) (2) if Willamette’s compliance history shows that it cannot be
trusted with a discharge permit. Belitskus, 1997 EHB at 956. Indeed, we read 25
Pa. Code s 92.83(b) (2) in conjunction with section 609 of the Clean Streams Law,
which states that the Department shall not issue a permit if the applicant has
shown a lack of ability or intention to comply with the law as indicated by past
or continuing violations. 35 P.S. s 691.609(2); see Western Pennsylvania Water
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Company v. DER, 1991 EHB 287, 335-36 (finding that permittee had no intention to
comply with permit conditions). Where there are past or continuing violationms,
section 609 allows the Department to issue a permit if the applicant’s unlawful
conduct is being corrected to the satisfaction of the Department. 35 P.S. s
691.609(2). [FN7]

First, the record does not show that Willamette lacks the intent to comply with
the law. In 1990, when Willamette acquired the Johnsonburg Mill, some of the
equipment was antiquated, and waste water from the mill was being pumped into a
lake. (N.T. at 372-74.) In order to ensure future permit compliance, Willamette
spent more than $500 million to install a waste water treatment plant and to
replace all of the major processing equipment associated with making pulp or
recovering chemicals. (N.T. at 373-76.) In 1995, when the mill’s annual shutdown
caused an environmental problem, Willamette held up the process despite possible
adverse economic consequences to Willamette. (N.T. at 402-03; Appellants’
Exhibit 12). Indeed, according to the Department, Willamette has worked
diligently to address permit violations and has been very cooperative with the
Department. (N.T. at 465-66.)

Second, the evidence does not establish that Willamette lacks the ability to
comply with the law. We note, for example, that Willamette has not violated in
any way the permits issued by the Department for the two chip plants. Moreover,
at the Johnsonburg Mill, the new waste water treatment plant has prevented the
continuation of certain NPDES permit violations there. (N.T. at 395.) Other
measures have been successful, for the most part, in reducing exceedences for
"total suspended solids." (N.T. at 399-401.) With respect to CEM exceedences,
Willamette thoroughly modernized the mill and has been able to maintain a record
that is at least as good as at similar facilities. (N.T. at 477, 481;
Appellants’ Exhibits 31-49.)

*14 It is true that, between May 1990 and August 1996, Willamette violated its
Johnsonburg Mill permits when a pipe failed, a drain valve broke, a pipe flange
became loose, and the power went out. Willamette also had trouble when a new
piece of equipment had a design flaw and when new equipment was not properly
installed. (N.T. at 417-19; Appellants’ Exhibits 11, 13-14, 18, 22, 24-28). In
each instance, however, Willamette acted responsibly to control the situation
and to repair the problem. Moreover, only one of these occurrences had a severe
environmental impact, i.e., the release of black liquor condensate into the
atmosphere on November 12, 1995 because of the design flaw. One serious
occurrence over six years for permits at several sites does not constitute a
significant history of noncompliance.

Finally, we note that Department officials have expressed their satisfaction
with Willamette’s ability and intent to comply with the law. The Permits Chief
in the Department’s Bureau of Water Management does not consider Willamette's
permit violations to be "significant." (N.T. at 503-06.) The Regional Monitoring
and Compliance Manager considers Willamette’s compliance history between 1992
and August 1996 for the Johnsonburg Mill NPDES Permit to be good; he would
recommend that the Department grant coverage to Willamette under the Storm Water
Permit. (N.T. at 447-48.)

The Air Quality Specialist who has performed inspections at the Johnsonburg
Mill since 1993 and who has been responsible for determining permit compliance
there testified that Willamette’s compliance history at the Johnsonburg Mill is
"very favorable." (N.T. at 456-58, 465.) The Air Quality District Supervisor,
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who has had oversight of the CEM reports from the Johnsonburg Mill for the past
five years, testified that none of the Johnsonburg Mill exceedences have been
significant, that he is satisfied with steps that Willamette took to address
various problems, and that he considers the air permit compliance history at the
Johnsonburg Mill to be good. (N.T. at 472-75, 477-81.)

Appellants characterize the testimony of Department officials as "post hoc
assertions" made years after issuance of the Storm Water Permit that should be
viewed skeptically. This may be appropriate with respect to laudatory adjectives
like "good," "very favorable," and others, but the factual evidence in the
record stands on its own merits.

Because the record establishes that, when the Department approved coverage
under the Storm Water Permit on August 14, 1996, Willamette did not lack the
ability or intent to comply with the law and any problems were being corrected
to the satisfaction of the Department, we conclude that Willamette did not have
a significant history of noncompliance with prior permits issued by the
Department at that time. Therefore, Willamette’s compliance history was no bar
to its receipt of the Storm Water Permit.

D. Equitable Relief

Finally, Appellants ask the Board to order the Department to deny approval of
coverage under the Storm Water Permit because of evidence that storm water
runoff from the Chip Plant is causing harm to Lanigan Brook. In the alternative,
Appellants ask the Board to vacate the Department’s approval of coverage and
remand the case to the Department for consideration of the impact of storm water
runoff on Lanigan Brook.

*15 As noted earlier, we granted summary judgment to Willamette on this issue
in our October 21, 1997 Opinion and Order. But in that same decision, we
reserved our power to bestow equitable relief on Appellants if we were persuaded
that the appeal required such treatment. Belitskus, 1997 EHB at 951- 52. The
Herr case we cited for this proposition has since been reviewed by Commonwealth
Court, Pequea Township v. Herr, A.2d (No. 1912 C.D. 1997, Pa. Cmwlth.
filed July 10, 1998), which instructed us that we do not have judicial powers to
act in equity but do have the power to substitute our discretion for that of the
Department when we find that it has been abused. This includes the "power to
modify the department’s action and to direct the department in what is the
proper action to be taken." Pequea Township, slip op. at 15.

Here we have determined that the Department abused its discretion with regard
to its review of Willamette’s compliance history and have exercised our own
discretion on that issue. That abuse of discretion does not involve any impact
on the water quality of Lanigan Brook, and we have no justifiable basis for
revisiting that issue after having granted summary judgment to Willamette.
Nevertheless, at the risk of being criticized for rendering an advisory opinion,
we are induced by the circumstances of this appeal to consider the issue on the
basis of the current record.

Appellants were not represented by legal counsel at the time we entered summary
judgment for Willamette and were clearly prejudiced by that fact. While
litigants assume the high risk of failure whenever they choose to proceed pro
se, we believe these particular individuals may not have fully appreciated the
extent of the risk until after our October 21, 1997 Opinion and Order was
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issued. They retained legal counsel promptly thereafter and were represented
throughout the remainder of the proceedings.

It is clear that Appellants' chief concern is what they perceive to be a threat
to the brook that is the focus of their recreational and environmental interests
which, as we have held, gives them standing in this appeal. The other persuasive
factor is the body of scientific evidence that was presented at the hearing.
Appellants presented it for the purpose of proving standing although, as noted
earlier, it was unnecessary for that purpose. Willamette responded with its own
scientific evidence. As a result, the record is sufficient for us to adjudicate
the issue.

Both Belitskus and Housler testified to changes in Lanigan Brook after the Chip
Plant was built in 1993. By 1995 the water appeared orange-red and contained
bark chips, wood particles, sedimentation, foam and white scum. (N.T. at 21, 28,
66, 68-69.) Housler experienced fewer bites when fishing and his enjoyment of
the sport in Lanigan Brook diminished. (N.T. at 40, 61.)

Dr. Hutchinson got into the case very late, visiting the site less than a month
before the hearing commenced. (Exhibit A-3 at 1.) While he personally took some
field measurements at several locations, he did not take any water samples.
These were taken on January 20, 1998 by Charlene Ann Sheppard, a science
teacher, under the supervision of Belitskus. (N.T. at 164, 167.) The manner of
taking the samples, the details of their preservation, and their chain of
custody cannot be substantiated by Hutchinson or any other highly- trained
expert.

*16 Based on his own field measurements and the results of the water sampling,
Hutchinson concluded that "two discharge areas considered to be downgradient of
the site showed some impact from site operations" with "elevated levels of
conductivity, pH, turbidity and organic acids and depressed levels of dissolved
oxygen." (Exhibit A-3 at 5.) In his words, there was "something" in the water
which he attributed to runoff from the Chip Plant site. (N.T. at 166, 174-75.)

While Hutchinson’s investigation suggests the presence of constituents in
Lanigan Brook that could adversely affect its water quality, there is no
scientific data to show the background quality of the stream before the Chip
Plant was built. Moreover, Hutchinson acknowledged in his report and at the
hearing that, because of winter conditions, his field measurements could be
spurious and his conclusions false. (N.T. at 200.) The claim that the waters are
degraded, thus, hangs by a very slender scientific thread.

Contrary testimony from David C. Hails, an expert in aquatic surveys, maintains
that the constituent levels found in the water samples do not show any impact on
Lanigan Brook. (N.T. at 334.) This seems to be confirmed by the testimony of
Steven Kepler, a fish biologist with the Pennsylvania Fish and Boat Commission,
who conducted electrofishing [FN8] at two locations on Lanigan Brook on
September 23, 1997. Wild brook trout and brown trout of varying sizes were found
indicating a viable reproducing trout population. (Joint Exhibit G.) As Kepler
explained, the numerous size classes indicate "a fairly good system." (N.T. at
310.) It is hard to believe that this fairly good system for trout that was
present in September 1997 was degraded by January 1998.

Weighing all of the evidence, we are convinced that Appellants have not shown
any adverse impact on the water quality of Lanigan Brook. The argument that the
degradation may be taking place so slowly as to be as yet scientifically
undetectable is too speculative to give serious consideration.
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Housler’s and Belitskus’ observations, while sincere, cannot be given much
weight without scientific data to support them, especially since the conditions
observed can be explained by factors unrelated to runoff from the Chip Plant.
(N.T. at 330, 334-345.) In addition, their observations relate to changes that
began in 1993 and were very apparent by 1995, long before the Storm Water Permit
was issued in August 1996. The cause, obviously, was something other than the
activities authorized by the Storm Water Permit.

Since the scientific evidence before us fails to show any adverse impact to
Lanigan Brook and since Housler'’s and Belitskus’ observations relate to
conditions existing prior to the issuance of the Storm Water Permit, we find no
basis for remanding the matter to the Department for reconsideration.

CONCLUSIONS OF LAW

1. Mr. Belitskus and Mr. Housler have standing to challenge the Department’s
approval of coverage under the Storm Water Permit because storm water runoff
from the Chip Plant may adversely affect their use and enjoyment of Lanigan
Brook. Wm. Penn Parking Garage, Inc. v. City of Pittsburgh, 346 A.2d 269 (Pa.
1975) ; Barshinger v. DEP, 1996 EHB 849; Pohoqualine Fish Association v. DER,
1992 EHB 502; and Heasley v. DER, 1991 EHB 1758.

*17 2. Because Appellants’ Post-hearing Brief fails to address Mrs. Housler'’s
standing, Appellants have waived that issue. Lucky Strike Coal Co. v. Department
of Environmental Resources, 547 A.2d 447 (Pa. Cmwlth. 1988).

3. The Department’s regulation at 25 Pa. Code s 92.83(b) (2) requires that the
Department deny any application for coverage under a general permit when the
discharger has a significant history of noncompliance with a prior "permit"
issued by the Department. This means that, in this case, the Department had to
consider any and all permits issued by the Department to Willamette for any site
in the state. Belitskus v. DEP, 1997 EHB 939.

4. The Department’s contrary interpretation of 25 Pa. Code s 92.83(b) (2) is
clearly erroneous because it conflicts with section 609 of the Clean Streams
Law; therefore, it is not to be given controlling weight in this case.
Department of Environmental Protection v. City of Philadelphia, 692 A.2d 598
(Pa. Cmwlth. 1997).

5. The Department’s contrary interpretation of 25 Pa. Code s 92.83(b) (2) is
inconsistent with the plain language of the regulation; therefore, it is not to
be given controlling weight in this case. Id.

6. The Department misapplied 25 Pa. Code s 92.83(b) (2) because it did not
consider any and all permits issued by the Department to Willamette for any site
in the state before approving coverage under the Storm Water Permit.

7. The Department abused its discretion in approving coverage under the Storm
Water Permit because it misapplied 25 Pa. Code s 92.83(b) (2).

8. Where the Board finds that the Department has abused its discretion, the
Board may properly substitute its discretion for that of the Department based
upon the record made before it. Pequea Township v. Herr, A.2d4 (No.
1912 C.D. 1997, Pa. Cmwlth. filed July 10, 1998); Warren Sand & Gravel Co., Inc.
v. Department of Environmental Resources, 341 A.2d 556 (Pa. Cmwlth. 1975.)

9. The violations of law set forth in Appellants’ Exhibits 23-49 are related to
specific permits issued by the Department; therefore, the exhibits are relevant
here.
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10. The Department shall not issue a permit under the Clean Streams Law if the
applicant has shown a lack of ability or intention to comply with the law as
indicated by past or continuing violations. Where the Department is satisfied
that the applicant’s past or continuing unlawful conduct has been or is being
corrected, the Department may issue the permit. 35 P.S. s 691.6009.

11. Because the record establishes that, when the Department approved coverage
under the Storm Water Permit on August 14, 1996, Willamette did not lack the
ability or intent to comply with the law and any problems were being corrected
to the satisfaction of the Department, we conclude that Willamette did not have
a significant history of noncompliance with prior permits issued by the
Department.

12. Because Willamette'’s past and continuing violations do not indicate that
Willamette cannot be trusted with a permit and do not constitute a significant
history of noncompliance with prior permits issued by the Department, the Board
will not disturb the Department’s decision to approve coverage under the Storm
Water Permit.

*18 13. Ordinarily, the Board will not revisit an issue on equitable grounds
-‘after granting summary judgment on that issue; indeed, the Board lacks judicial
power to act in equity. However, because the Board may substitute its discretion
for that of the Department when the Board finds that the Department abused its
discretion, because Appellants were not represented by legal counsel when the
Board entered summary judgment, and because the parties presented sufficient
scientific evidence on the issue, the Board concludes that it is proper to
consider whether storm water runoff from the Chip Plant has harmed Lanigan
Brook.

14. Weighing the evidence presented at the hearing, the Board concludes that
there is no adverse impact on Lanigan Brook from storm water runoff associated
with activities at the Chip Plant authorized by the Storm Water Permit.

ORDER

AND NOW, this 20th day of August, 1998, it is ordered that the above-captioned
appeal is dismissed.

George J. Miller
Administrative Law Judge
Chairman

Robert D. Myers
Administrative Law Judge
Member

Thomas W. Renwand
Administrative Law Judge
Member

Michelle A. Coleman

Administrative Law Judge
Member

Copr. (C) West 1998 No Claim to Orig. U.S. Govt. Works
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(Cite as: 1998 WL 525574, *18 (Pa.Env.Hrg.Bd.))

FN1. Appellants retained legal counsel who entered an appearance with the Board
on October 27, 1997.

FN2. Buck Run eventually runs into the West Branch of the Clarion River. (N.T.
at 43.)

FN3. Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. ss 691.609.

FN4. Appellants contend that the record contains evidence that the Department
conducted no compliance history review at all. See Appellant’s Post-hearing
Brief at 44-47. We need not determine whether the Department did or did not
conduct a compliance history review. In either case, the Department failed to
comply with 25 Pa. Code s 92.83(b) (2).

FN5. In our October 21, 1997 Opinion and Order, we stated that, in order to
prove that Willamette had a significant history of noncompliance with prior
permits issued by the Department, Appellants have to: (1) relate any alleged
violation of law to a specific permit issued by the Department; and (2)
establish the severity of the violations. Belitskus, 1997 EHB at 957.

FN6. It seems self-evident that the "recovery furnace" is related to the
"recovery boiler."

FN7. Appellants ask the Board to hold, as a matter of law, that a long series of
permit violations and large civil penalties attributable to negligence or to
behavior that is not even "blameworthy" is sufficient to establish that
Willamette is unable to comply with the law and, therefore, cannot be trusted
with a discharge permit. (Appellants’ Post-hearing Brief at 35-36, 43.) However,
this formulation of the law fails to take into account the severity of the
permit violations, Willamette'’s efforts to correct its unlawful conduct, and the
Department’s satisfaction with those efforts.

FN8. This is a procedure whereby fish are stunned by electric current, then
examined, identified and counted by trained individuals.

1998 WL 525574 (Pa.Env.Hrg.Bd.)

1998 WL 525574 (Pa.Env.Hrg.Bd.)

END OF DOCUMENT
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ALASKA CLEAN WATER ALLIANCE, ALASKA CENTBR SCR THB
BNVIRONMENT, and TRUSTEES FOR ALASKA, Plaintiffs, v. CHARLES
C. CLARKS, Administrator, U.S. Environmental Protection
Agency, Ragion X, the UNITED STATES ENVIROMMENTAL PROTECTION
AGENCY, REGIOR X, and the UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, Defendants.

NO. C$6-1762R

UNITED STATES DISTRICT COURT FOR THE WESTERS DISTRICT OF
WAJHINGTON, ISEATTLH DIVISION

1997 U.S. Dist. LAXIS 11144; 43 BRC (BMA) 1664; 27 ELR 21330

July 8, 1997, Decided
July 8, 1997, PILED; July 8, 1997, ENTRRED

DISPQSITION: (*1] Plaintiffs' movion fox mry judgment DENIED as to Claim
T and GRANTED as to Claim IY. Defendants' cross=motion for summary judgment
GRANTED as to Claim I and DENYED as to Claim II.

COUNSEL: ¥or ALASKA CLEAN WATER ALLIANCE, ALASKA CENTER FOR THE ENVIROMMENT,

* TRUSTEBES POR ALASKA, plaintiffs: Todd D. True, SIERRA CLUB LEGAL DEFENSB FUND,
SEATTLE, WA. Stephen Koteff, TRUSTERS FOR ALASKA, ANCHORAGE, AK. Eric Paul
Jorgensen, SIERRA CLUB LEGAL DEFENSE FUND, JUNEAU, AK.

For CHARLES C CIARKE, Administrator, United States Bnvironmental Protection
Agency, Region X, BNVIROMMENTAL PROTECTION AGHNCY - REGICH X, ENVIROMMENTAL
PROTECTION AGENCY, defendants: Briasn C Kipnis, U. S. ATTOANRY'S OFFICE, SEATTLE,
WA. Michael James Jevenbezgen, US DEPARTMENT OF JUSTICE c/o NOAA/GCNW, SBATTLE,
WA.

JUDGES: BARBARA JACOBS ROTMSTEIN, UNITED STATES DISTRICT JUDGE
OPINIONBY: BARBARA JACODS ROTHSTEIN

OPINION: ORDER GRANTING IN PART? AND DENYING IN PART CROSS-MOTIONS FOR SUMMARY

THIS MATTER cces before the court on cross-motions for summary judgment.
Having reviewed the motions together with all documents filed in suppert and in
cyposition, having heard oral azgument, and being fully advised, the court finds
and rules ([¥2] as follows: :

I. FACTUAL BACKGROUND

Plaintiffs Alaska Claan Water Alliance and Alaska Center for the Bnvironment
are nonprofit environmental organizations whose mission is to protect Alaska's
water quality. Plaintiff Trustees for Alaska litigates cases cn behalf of groups
interested in envizommental issues. Defendants ave ths United States
Environmental Protection Agency (EPA), the RPA's edministrator and its Region X
office (collectively “EPA*).
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r  rhe underlying facts are undisputed. The Cléan Water Act (cwn), 33 U.5.C. ed

1251-1387, is a.comprehensive statute: intended to "restore.and maintain the
chemical, physical, and bioclogical integzity of the Nation's waters™ through
reduction and eventual elimination of the discharge of pollutants into those
waters. Section 101(a), 33 U.S.C. @ 1251(a). Pursuant to the CWA, each state
must complete a triennial review of water quality standards and then submit any
new or revised standards to RPA for its review. Section 303(c) (1) and {2), 33
U.S.C. @ 1313(c) (1) and (2).

1997 U.S. Dist. LExiS 11144, *; 45 ERC (BNA) 1664

In July of 1993, Alaska announced -an intent to revise certain standards.
Numerouy orgenizations, including plaintiffs in this case, filed opposition to
the proposed revisions. [*3] On December S, 1993, the proposed standards
were cettified and filed as state regulations. On January 26, 1998, the Alaska

t of Environmental Conservition formally submitted the rfegulations to
Bm\atto;: review as zequired under section 303(c)(2) of the CHA. 33 U.s.c. @
1313(c) {2). nl - :

— e e e e @ B W e = - m w o = - Footnotes- - - - ~ - e e e W w e o o= - -

nl On September 26, 1986, Alaska submitted to EPA acme additional watexr
quality standards which had been adopted on February 14, 1596. These additional
revisions were in response to comment and criticism xeceived from envirxommental
organizations about the original proposals.

I RN A -~ -~ -End Footnotes— = = = = —.— = « - = - - - ---

section 303(c) {3), 33 U.S.C. @ 1313(0) (3), provides that, after a_ state has
submitted officially adopted revisions of water quality standards fox BPA
review, EPA must either notify the state within sixty days that ths revisions
hive been approved or indicate within ninety days that they have: baen
disapproved. When EPA had still not acted to approve or disapprove Alaska's new
Ji:ﬁlaeim;yiw.: of 1996, plaintiffs filed suit against EPA to force
a decision.

on Januazy 30, -1997, the court issued a minute order declining to schedule a
trial in this case and directing the parties to file summary judgment motions by
April 17, 1997. On Apzil 7, 1997, ten days before the summary judgmant motion

" filing deadline,  BPA issued a letter approving all of Alaska's revised water
quality standards with one exception not relevant to this litigation. The
parties thexeafter filed cross-motions for summary judgment which ars now
pending befoze tha couxt.

II. LEGAL DESCUSSION
A. Claim I

Plaintiff's first claim is thet EPA failed to carry out its mandatory duty to
review and approve ot disapprove the proposed revisions in a timely fashion. EPA
as : -mdm.y.mamosmcmewmhmmuhymmum
1997 letter approving the standazds. .

Plaintiffs respond that the claim is not moot becauss BFA still has vo
complete consultation with the United States Fish and Wildlife Sezvice and the
National Mazine Fisheries Sezvice under the Endangered Species Act (ESA). Final
approval is conditional on successful conclusion of BSA consultation. BRA

P.23



NDU-18-1998 11:18 FROM DER/POLICY OFFICE Ta o , IRRC
-~ - 1997 U.S. Dist. 1 3 11144, *; 43 ERC (BNA) 1664

-

standazds from those in effect under the CWA. While recognizing that section 510
prohibits this result, EPA argues that the lowered standards can still bscome
sffective immediately because states typically xescind their existing standards
before adopting new ones. Thus, according to EPA‘s interpretation, the lower
standards are acceptable under section 510 since no standards are in effact at
the time under the CWA. Given that the stated purpose of the CWA is to eliminate
discharge of pollutents fzom all waters, the court finds it extremely dubious
that Congzess could have intended such a result.

Finally, BPA raises the spectre of practical difficulties which would ensue
if the court were to accept plaintiffy’ interpzetation of sectian 303{(c) (3).
While EPA's concexns way have same mazit, they are more appzopriately addressed
to Congress. This coutt's role is to construe the language which Congrass saw
fit to enact in the CWA, not to weigh in on the guestion of hew best to achieve .
the goals of the CWA. :

IIt. CONCLUSION

Plaintiffs’' motion [*13] £fox summary judgment i3 DENIED as to Claim I and
GRANTED as to Claim II. Defendants' cross-motica for summary Judguent is GRANTED
as to Claim I and DENIED as to Claim II. .

DATED at Seattle, Washington this 8th day of July, 1997..

BARBARA JACOBS ROTHSTEIN

UNITED STATES DISTRICT JUDGE

P.A4

" TOTAL P.B4
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From: Krista Jones To: John Jewett Flona Wilmarth

Date: 12/1/98 Time: 11:31:52 AM Page 1 of 5
FACSIMILE COVER PAGE
To: John Jewett Fiona Wilimarth From : Knsta Jones
Sent : 12/1/98 at 11:28:32 AM Pages: 5 (including Cover)
Subject: Water Quality comments

| was wondering if you ever received a copy of our comments, which we submitted to the EQB regarding Water
Quality Amendments, Ch. 92, (et al), particularly the sections that address NPDES Stormwater Permits for
Construction Activities as required for oil and gas extraction activities. I'm pleased with your comments on this
matter, but notice you reference POGA comments. Perhaps we did not take the proper channels in getting our
ideas to you.

| would appreciate your suggestions for future contacts. Please contact me at 232-0137.
Thanks for your help and keep up the consistently fine work that you folks generate.

ORIGINAL: 1975
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From: Krista Jones To: John Jewstt Fiona Wilmarth Date: 12/1/88 Time: 11:31:62 AM Page 2 of §

Louis D. D’Amico STt - Mmooz

Independent Oil and Gas Association of PA

234 State Street i‘;;:;r_’:?_,, ST e

Han‘isburg, PA 17101 ficvishi {d‘.ﬁawncd{.}‘\‘
ORIGINAL: 1975

October 28, 1998 MIZNER
COPIES: Wilmarth

Eavironmental Quality Board Jewett

P.O. Box 8477 Sandusky

Harrisburg, PA 17105-8477 Legal

Re: Comments on Proposed Rulemaking for Water Quality Amendments
(25 PA Code, Chapters 92, 93, 95, 96, and 97)

Dear Board Members:

The Independent Oil and Gas Association of Permsylvania (IOGA) supports the
Department of Environmental Protection’s efforts to streamline and update regulatory
requirements for NPDES permitting, water quality standards development and water
quality standards implementation. IOGA is a non-profit trade association that represents
the natural gas and oil producing industry in Pennsylvania. Its member companies drill
wells, produce and market natural gas, and service the industry to provide a valuable,
clean-burning source of energy.

Many of the proposed revisions to Penmsylvania’s water quality program represent
improvements in clarity and organization. Streamlining the administrative aspect of
environmental regulatory compliance is an important step towards fostering truly
responsible management of our natural resources.

We support the Department’s effort to limit extended NPDES permit reporting and
public notification requirements. Repetitive permitting tasks and unwarranted delays do
nothing to protect the environment; on the contrary, they waste time, energy and money.
Pennsylvania’s economy relies on the ability of its business and industry to function
efficiently, responsibly and competitively. Consolidation and climination of overlapping
reporting requirements in the permitting process make good economic and ecological
sense.

However, this regulatory package (specifically, Chapter 92, National Pollutant
Discharge Elimination System Permitting, Monitoring and Compliance) contains a glaring
omission, which, if left uncorrected, could have serious detrimental effects on our industry
in the very near future. Activities associated with natural gas and oil producing operations
are currently subject to NPDES stormwater permit requirements, although the identical
activities are exempt from permitting for the silviculture industry. Sections 92.4(a)1) and
92.4(aX2) provide exclusions from NPDES permit requirements for pollutants from non-
point source agricultural activities and silvicultural activities. Natural gas and oil
producing activities that are identical to those defined as non-point silvicultural activities in
Section 92.1 - i.e., construction of temporary access roads and other earth moving




From: Krista Jones To: John Jewstt Flona Wilmarth Date: 12/1/68 Time: 11:31:52 AM Page3 of&

activities from which there is (the potential for) runoff — should be added to the exclusions
from NPDES permit requirements. Currently, the regulations represent unjustified
favoritism and special treatment for the logging industry. If the current exclusions are
environmentally valid, they should be extended to include identical activities of the natural
gas and oil producing industry.

Although current NPDES stormwater permitting for construction activities applies
fo earth disturbances larger than five acres, EPA has proposed expanding the NPDES
permitting program to include operations that disturb one acre or more. If adopted, this
rule would cause serious problems for Pennsylvania’s natural gas producing industry.
Without the specific exclusions that are now afforded to the silviculture industry, EPA’s
proposed stormwater permit rules could apply to virtually every new well site. The
resulting delays in operations would severely cripple Pennsylvania’s production of natural
gas.

In proposing the rule change, EPA cited a growing concern over pollution from
urban stormwater runoff, its rationale was not based on evidence of excessive pollution
from rural stormwater runoff related to oil and gas construction activities. Without some
corrective action by the state to prevent this unfortunate oversight, Pennsylvania could be
hurt economically and hampered in its efforts to meet new federal air quality mandates.
From a more holistic perspective, it seems counter-productive to stymie an industry that
plays such an important role in providing Pennsylvania with a valuable, clean-buming
energy source.

In addition to highlighting these concerns, IOGA wishes to submit the following
comments on other aspects of the proposed rulemaking contained in Chapters 92, 93, 95,
96 and 97 of the Pennsylvania Code.

92.41 Monitoring:

IOGA agrees with the statement by the Water Resources Advisory Committee
(WRAC) that DEP should not require additional monitoring beyond that required by the
NPDES permit unless the additional monitoring has been made a condition of that permit.
The purpose of Section C (Required and Optional Chemical Analysts) of the NPDES
permit application is to initially identify any problem pollutants. At that point, DEP
should regulate the pollutants by establishing limits and monitoring requirements or by
adding a special permit condition for additional monitoring. Since any change in the
pernitted facility, such as production increases or process modifications, requires
dischargers to notify DEP, as stated in 92.7, no additional pollutant analyses should be
required of dischargers who make no changes to their operations. In the event that new
regulations would take effect, 92.8(a) already requires permitted facilities to take steps to
comply with the new water quality standards or treatment requirements.

92.61 Public Notice of i icati blic Hearings

- We agree with the Department's decision not to add an additional public
nofification and comment period before an NPDES permit is submitted for review.
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Publication of the intent to apply for an NPDES permit under Section 307 of the
Pennsylvania Clean Streams Law and notification of Municipal and County officials under
Act 14 already give the public adequate time to comment. Since the Department requires
a notarized copy of the newspaper notice and statement of publication dates be sent with
the permit application, the public is guaranteed a 30-day notification period to express any
interest or concemns with the permit application.

92.8(c) Changes in Treatment Requirements:

If the proposed regulation is adopted and NPDES dischargers are required to meet
more stringent effluent limitations when a potable water supply is identified, then the
discharger must be notified as early as possible in order to make timely changes to achieve
compliance. We suggest that the NPDES permittee be notified immediately whenever an
application for a Water Allocation Permit is submitted to the Department or when the State
Water Plans are updated and new potable water supplies are identified.

93.4 Statewide Water Uses:

We agree with members of the WRAC and the RBI report that the Potable Water
Supply (PWS) criteria should be applied only at the point of potable water withdrawal and
that the statewide PWS use should be removed. Proposed paragraph 92.5(c) states that
whenever a new potable water supply is identified, the discharger "shall meet more
stringent effluent limitations needed to protect the point of withdrawal." Therefore, the
rationale that maintaining the statewide PWS use is necessary to prevent degradation of
water quality should the body of water be used for drinking water in the future is not
applicable.

Chapter 96. Definitions:

A general explanation of the term "effluent trading" as it applies to implementation
of Pennsylvania’s water quality standards should be included in the definitions.

96.4(k) Total Maximum Daily Loads:

This proposed requirement may impose undue economic hardship on smaller
dischargers if there are a number of pollution sources (point and non-point) contributing to
a receiving stream segment which must be analyzed to develop TMDLs. Also, the phrase
"to determine their (MDL) effectiveness” is highly subjective language, open 1o broad
interpretation that could result in additional costs. If one of the goals of this regulatory
recvaluation is to ensure "that pollution control costs are equitably distributed,” then the
Department, not the individual dischargers, should assume the costs of determining
TMDLs. Development and documentation of the TMDLs should be the responsibility of
the Department. As outlined in 96.4(1), anyone challenging a TMDL determination
should by required to assume the burden of proof. The state should only require a
discharger to determine the TMDL of a receiving stream if the discharger disagrees with
the TMDL assigned by the State.
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Thank you for the opportunity to comment on the proposed changes to these
regulations.

Sincerely, :
IOGA of Pennsylvania

Louis D. D’Amico
Executive Director

Cc: Independent Regulatory Review Commission
Chair, PA Senate Environmental Resources and Energy Committee
Chair, PA House Environmental Protection Committee



Randall G. Hurst, Esq. 37 South Linden Street
Manheim, PA 17545
(717) 231-5215

November 12, 1999
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14* Floor, 333 Market Street | COPIES:  Wilmart
Harrisburg, PA 17101 Sandusky
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Gentlemen:

Re: DEP ANFR
Pa Code Title 25, Chapters 16, 92, 93, 95, 96 & 97

Enclosed are comments I have provided to the Department of Environmental Protection
regarding the referenced rulemaking. I would like to call your attention especially to the
comments manually indicated with an arrow, as these issues are those with which the IRRC is
particularly concerned. The most important of these are two: the second comment (starting at the
bottom of page 1) and the fifth (first full comment on page 4). The first-mentioned involves a
significant change in regulations that affect over 400 municipal wastewater treatment plants. To
abide by the new rule to reduce all pollutants “to the maximum extent practicable” would cost
tens, if not hundreds of millions of dollars. DEP has not provided an economic analysis of this
most onerous new rule. I hope that you will remind DEP of its duty to assess the economic
impact of major new regulations.

The second most important comment regards DEP’s attempt to deny due process mandated by
the Clean Streams Law. The proposed rule at §92.93 is self-explanatory and requires correction
to be in accord with the statute.

In the past, it has been my experience that DEP has not been very responsive to comments unless
the IRRC took an interest. I hope that you will find these comments relevant to your role in
regulatory oversight, and that you will include these important issues in your comments to DEP
on this rulemaking.

If you wish to discuss any of the comments, I can be reached at the number above during normal
working hours.

Very iyly yours,

z.ue b

Randall G. Hurst
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INTRODUCTION S i

The 9/18/99 revised version of this proposed rulemaking is significantly unproved over the initial

1998 draft. Many substantive concerns expressed in the comments have been addressed.

However, the proposed final version still requires correction to be technically correct, practical

and implementable, and to meet the goals of the Regulatory Basics Initiative. Given the emphasis

placed on the RBI by Secretary Seif and other top officials, it is somewhat disheartening to see

the actual rulemaking process continue to defy these admirable and worthwhile goals. In

particular, the proposal to add extensive new requirements to the Secondary Treatment rules

(proposed §92.2¢c(b)) is especially troublesome, especially when the potential effect of the

proposal — significant additional cost to Pennsylvania municipalities — has received no

consideration by DEP.

The comments below were prepared with the interests of the members of the Pennsylvania Water
Environment Association in mind. Due to the very limited time allowed for review of these
complex rules and development of comments, however, there was insufficient time to both
prepare the comments and provide for the Association to review and approve them. Therefore,
the comments are my own, and do not represent the position of the PWEA or its members.

COMMENTS
Comments on Proposed Chapter 92

§ 92.2(a) Improper delegation of State Authority to a Federal Agency. The proposed
regulation will incorporate all federal regulations, “including all . . . future amendments.. ...”
This language appeared in the initial draft and I provided a comment that the Department may
not delegate its rulemaking authority to a federal administrative agency. Doing so is an apparent
violation of Tenth Amendment state sovereignty. Surprisingly, DEP failed to acknowledge this
comment or to respond to the issue in any way. Merely ignoring a problem, however, does not
make the problem disappear. The concern remains that if EPA promulgates changes to the
federal regulations, and DEP fails to take appropriate rulemaking actions to adopt these changes
into the Pennsylvania rules, a serious issue will arise as to whether the new EPA rules are
applicable and enforceable by DEP, and as to whether the failure to adopt the new rules in an
enforceable fashion is a violation of the MOU between EPA and DEP. The clause cited increases
the risk that DEP will fail to follow the appropriate rulemaking procedures under the mistaken
impression that it need not do so, risking its enforcement authority and inviting litigation.

§ 92.2¢ (b)(4) Unlimited expansion of Secondary Treatment Requirements. Federal
secondary treatment standards only establish discharge limitations for BOD (and C-BOD), TSS,




and pH. The current State secondary treatment standards at §95.2(b) exceed the federal
requirements, adding requirements for disinfection, sludge disposal, and for reduction of the
discharges of oils, greases, acids, alkalis, toxics, and taste and odor producing substances so as
not to cause pollution. Although not addressed in DEP’s sparse discussion documents, it was
apparently the determination of DEP that easing the existing rule to make it consistent with the
federal rule (a major goal of the Regulatory Basics Initiative) was not appropriate. However, DEP
was not content to leave the rule alone: the proposed regulation represents a significant
expansion of the rule, in a manner that is of great concern.

The proposed rule amends the current rule regarding the reduction of polluting substances to say
“Reduction to the maximum extent practicable of the discharge of oils, greases, acids, alkalis
and toxic, taste or odor-producing substances inimical to the public interest.” In addition to the
obvious conflicts with the goals of the RBI (primarily the goals to improve clarity and to make
rules more compatible and not more onerous than the EPA rules), there is a significant practical
problem with the proposed rule. The rule change is significant in that it replaces an acceptable,
performance-based standard, with a vague mandate to implement the best technology available,
regardless of necessity or environmental benefit, and possibly without regard to cost.

« The proposed rule establishes an impermissibly vague standard of performance unrelated
to environmental protection

In this rule, DEP proposes to replace an acceptable environmental protection-based standard —
“which will not pollute the receiving stream” — with a general guideline consisting of the
mandate, “reduction to the maximum extent practicable.” Obviously, this is unrelated to
environmental protection, since discharges of small amounts of many substances, including the
so-called toxics (many of which are, in fact, important micro-nutrients), has no environmental
impact. DEP has provided no guidance on, nor even a general discussion of, what it intends

this important new term to mean. Is it intended to be the POTW equivalent of BAT, or will it go
beyond that standard? Will the determination of the “practicable” include the consideration of
costs, efficacy, and availability of funds to construct additional treatment units? How is the
“maximum extent” determined? What will DEP use in deciding if the performance of a particular
POTW is deficient? Simply stating that one must do the “maximum” is not setting a standard, it
is simply a vague hope, one that cannot meet the minimum requirements for a regulation,
especially one that will be enforceable against hundreds of POTWs across the Commonwealth.

« The proposed standard is in fact a pollutant elimination requirement, not a secondary
treatment standard, and cannot be met by most POTWs without extensive (and expensive)
modifications. Since literally all substances in the known universe are defined as “toxic”
under the DEP definition (e.g., air, pure water and sand are “toxic”), this new regulatory
requirement will in effect add a “minimization of all substances” requirement to the secondary
treatment standards. Even if the more rational Clean Water Act definition of toxics (limited to
the 136 listed substances) was intended, the scope of this new rule remains extremely broad.
Simply put, this is not a secondary treatment requirement, but a virtual pollutant elimination
requirement. It goes far beyond the concept of secondary treatment envisioned in the Clean




Water Act, and attempts by subterfuge to reinstate the requirement that appeared in the first draft
of the regulations in section 92.41(b), which was deleted from the proposed final rule in response
to comments. It is not only unreasonable to add such a broad requirement to the definition of
secondary treatment, it is in fact irrational to try to radically change the treatment capabilities of
hundreds of existing POTW secondary treatment plants simply by changing a regulatory
definition.

* The rule could impose millions of dollars in additional treatment costs to Pennsylvania
municipalities. It is an unfortunate fact that regulatory agencies often believe that cost
burdens to municipalities are not worthy of consideration in determining if technologies are
“practicable,” and only technological feasibility is meaningful. If this is so, then the broad-brush
regulation proposed could impose tens of millions of dollars of unfunded treatment costs on the
municipalities of the Commonwealth, ironically just at the time that the Secretary is campaigning
to reduce the amount of state funding provided to these same municipalities under the Act 339
program. In spite of the potentially massive increase in costs, DEP has provided no financial
analysis of the potential impact of this extensive new regulatory requirement.

§ 92.7. Reporting of New Pollutants Requirement is Too Vague to Comply With. Typically,
when NPDES Permits are issued, the DEP permit engineer reviews all of the pollutants reported
as being present in the effluent, and determines which, if any, of these pollutants require
regulation or monitoring through the imposition of effluent limitations. The proposed rule would
require obtaining a new or revised NPDES Permit when a “new pollutant not covered by the
NPDES permit” is proposed to be discharged. It is impossible to determine what this requirement
is supposed to mean. If a pollutant was reported as present in the most recent permit application,
but is not regulated by a discharge limit, is it a “new pollutant?” Or is a “new pollutant” only one
that was not previously reported as present? More importantly, what is meant by “covered by the
NPDES permit?” If a pollutant was evaluated during the Permit development process and no
effluent limitation is required, is it “covered?” If so, how does a permittee determine which
pollutants were evaluated?

While the apparent intent of the new requirement — at least as I interpret it — is acceptable, the
requirement must be stated in a sensible fashion that the regulated community and the
Department’s many regulators can understand to mean one thing. The rule as proposed is open to
multiple interpretations, potentially leading to unnecessary confrontation and litigation to
determine its meaning. One ostensible goal of the Regulatory Basics Initiative was to “clarify”
regulations; this proposed rule would establish a rule subject to many different and equally
reasonable interpretations, inviting confusion, not clarity.

§ 92.21a(f)(1) Information to be Submitted by CSO dischargers to Include All Stormwater
Inlets. The proposed requirement would mandate that all CSO dischargers identify all of the
points of inflow into combined systems. Since even in small cities, this may involve hundreds of



inflow points, this requirement is senseless. What use would hundreds of pages listing all of the
stormwater inlets in the City of Philadelphia be to DEP? How would this mass of information
enhance the permit development process? Perhaps the drafters intended to require the
identification of the points of DISCHARGE (i.e., the CSOs) in the combined system?

§ 92.93 Procedure for assessment of a civil penalty violates the specific provisions of the
Clean Streams Law. The Clean Streams Law specifies that the Department may assess a civil
penalty “after hearing.” 35 P.S. §691.605. The proposed regulation would allow DEP to assess a
civil penalty without a hearing unless the person assessed “serves” DEP with a “request” to
hold a hearing, using a particular method of notice, within 30 days. This is too obvious a
statutory violation to require additional comment.

Comments on Proposed Chapter 93

§93.7, Bacl and Bac2 standards establish extremely low limits for bacteria during the non-
contact season. The Bacl proposal purports to establish a maximum discharge standard during
periods of no public exposure of 2000 per 100 mi as a geometric mean. While questionably low
from an environmental protection standpoint, this limit does not present a practical difficulty for
treatment plants. However, in fact, the actual regulatory limit is less than 700, an unnecessarily
low limit. This is because the standard also provides that no more than ten percent of the samples
may exceed 400. Mathematically, if nine samples gave the maximum result of 400, and the
tenth sample is 100,000 (the highest result typically encountered) the geometric mean is
695. (The single maximum would have to be 3.98 billion to result in a geometric mean of 2000!)
Thus, the rule does not establish a discharge standard of 2000, but effectively establishes a non-
contact season fecal coliform limit of no more than 700 (as a geometric mean). Whether this
irrational rule is an attempt to camouflage a proposal to establish a non-contact limit of 700, or
simply the result of innumeracy on the part of the drafters is not apparent. In any event, the
current rule setting the geometric mean at 2000 and restricting the maximum discharge to no
more than ten percent of results above 10,000 is fully adequate to provide protection during the
non-contact season. Since DEP provided no information supporting the new significantly more
stringent limits, nor any analysis of the additional costs to achieve the increased disinfection
limits for the several hundred affected POTWs, the new rule violates the spirit and letter of the
RBI as well as concepts of rational rulemaking.

It is possible that the figure was intended to be 4000, not 400 (this would provide a
mathematically possible scenario). If so, the error illustrates the validity of the comment I
provided on the initial proposal, in which I noted that spelling out numbers, as proper English
grammar dictates, results in fewer errors than using numerals.



Comments on Proposed Chapter 95

§95.2(1) Prohibits discharges of industrial wastes within normal and acceptable pH range;
conflicts with succeeding rule. The proposed rule would prohibit the discharge of “wastes
which are acid.” A pH less than 7.0 is acid. The following paragraph would allow discharges in a
range of 6 to 9, with certain exceptions. So a discharge with a pH of 6.2 would be prohibited
under paragraph (1) and specifically allowed under paragraph (2). Since paragraph (2) provides
specific standards, paragraph (1) serves no purpose other than to totally confuse the issue. Delete

paragraph (1).

Comments on Proposed Chapter 96

§96.1 Definition of Dilution Ratio is mathematically incorrect. The dilution ratio is
calculated as the sum of the stream and discharge flows, divided by the discharge flow. I
understand that in its models DEP actually calculates dilution ratios by dividing the stream flow
by the discharge flow, and then adding one. That method is mathematically identical to the
formula cited above. However, whether the “sum of the flows” method, or the “adding one”
method is used, the regulation should specify a mathematically correct definition. Establishing a
mathematically incorrect term by law with an unspoken assumption that some different
calculation technique will in fact be used is irresponsible.

§96.1 Definitions of Load Allocation and TMDL are incompatible. The definition of TMDL
is the sum of Waste Load Allocations, Load Allocations, and Natural Quality (plus a safety
factor). The definition of Load Allocation includes both nonpoint sources and Natural Quality.
Thus, a TMDL would include Natural Quality twice, once in the LA calculation and again in the
TMDL summation! The TMDL definition can be easily corrected by adding the word “and”
where indicated: :

“the sum of individual waste load allocations for point sources, load allocations for

nonpoint sources and natural quality, and a margin of safety, expressed in terms of . . . .”

Randall G. Hurst, Esq.
37 South Linden Street
Manheim, PA 17545-1613

(717) 231-5215
rghurst@mette.com



l 600 N. Twelfth Street ¢ Lemoyne, Pennsylvania 17043
717-730-4380  800-692-7339 * 717-730-4396 (Fax) * Internet—www.pahomes.org

Dennis L. Brisin . Michael J. Schutz Jomes P. va?'.l Tond J: Rogon Charles A. Famell DO\MF.SV::;mE
BIA of Northeastem PA Washington County BA HBA of Metro Harrisburg BIA of Northeastemn PA BA of Central Pennsylvania
PENNSYNVANIA ORICINAL: 1975
BUILDERS oRrgrs
ASSOC lATlON COPIES: Wilmarth
Jewett =
November 16, 1999 Sandusky 2 o
Wyatte -
o m
< O
Ms. Carole Young w M
Division of Assessment and Standards = -
Bureau of Watershed Conservation . m
Rachel Carson State Office Building, 10" Floor Y e o
400 Market Street S o
Harrisburg, PA 17101 =<

Dear Ms. Young:

The Pennsylvania Builders Association has reviewed the Advanced Notice of Final

Rulemaking for 25 PA. Code, Chapters16, 92, 93, 95, 96, and 97 and offers the following
comments.

§92.8a (a) and (b) — We believe that, since construction permits are temporary in nature,
they should be exempt from the requirement to comply with higher water quality
standards that the Department changes once a project is underway. Any additional water
quality protection would not be balanced with the environmental risks and operational

effort of reworking pollution prevention measures already in place for an ongoing
project.

§92.21(c) — The allowance for the Department to demand any additional data is unduly
burdensome to the applicant. Worse, the regulations do not establish specific conditions
under which the Department can make such a demand. The public has a right to
regulatory reliability. This reliability should ensure that when an applicant meets
established requirements, the Department will make a timely decision. This directionless
and open-ended process fails to provide this reliability and discourages a participatory
and proactive approach to environmental stewardship on the part of the applicant. We
recommend that specific guidance that limits the types of information that the .
Department can request and defines the conditions under which DEP can request them.

Building Today For A Better Tomorrow
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§92.21(d)(1) — The Department is transferring the burden of a responsibility that should
be its own to the permit applicant. Application for a permit should not subject an
individual to undertaking an extensive research effort in support of the Department’s
regulatory program. We recommend the Department delete this section from the final
regulations.

§92.41(f) — The Department provides neither the list of potential monitoring requirements
nor the parameters it will use in determining the appropriateness of those requirements.
The proposed regulations again unduly compromise regulatory reliability for the permit
applicant. We recommend the Department specify potential monitoring requirements and
establish the parameters the Department will use in deciding to require them.

§92.81(a)(8) and §92.83(b)(9) — Negotiations held in support of the Department’s
promulgation of antidegradation standards led to an agreement between the Department
and the public that General Permits could be appropriate in special protection waters.
After so recently completing that process, the prohibition of general permit applicability
in special protection waters, as proposed by this ANFR, seriously undermines the
integrity of the Department’s regulatory dialogue process. General Permits, by
regulation, are no less protective of the environment. Further, the antidegradation
regulations have not been in effect long enough for the Department to have categorically
determined General Permits to be inappropriate. We recommend that the Department
amend the ANFR to reflect the Department’s decision, made earlier this year, to allow
general permit applicability in special protection waters.

Thank you for your attention to these issues. If you have any questions or concerns
regarding our comments, please contact me.

Sincerely,

Mok Mot

Mark Maurer
Regulatory Specialist

cc: Senator Mary Jo White, Chair,

Senate Environmental Resources and Energy Committee
Representative Arthur D. Hershey, Chair,

House Environmental Resources and Energy Committee,
Senator Raphael J. Musto, Minority Chair,

Senate Environmental Resources and Energy Committee
Representative Camille George, Minority Chair,

House Environmental Resources and Energy Committee,
Mr. Robert E. Nyce, Executive Director,

Independent Regulatory Review Commission
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Dear Mr. Brezina,

I am writing in regard to proposals for lowering water quality and toxiecs
management standards. They are designed to roll back standards to the minimum level
required by the the tederal government. 4%hey would allow quick general permits tor
discharges, eliminate protection of streams as potable wzter sources, and reduce or
eliminate standards for many toxic chemicals. T requestthal you take annronriate action to
maintain standards.

Sincerely,
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Randall G. Hurst, Esq. 37 South Linden Street
Manheim, PA 17545
(717) 231-5215

November 12, 1999

\\,
ORIGINAL: 1975 %
Independent Regulatory Review Commission %gNgg_ Wilmarth v
14" Floor, 333 Market Street . TBS: 1 ew:::t \
Harrisburg, PA 17101 Sandusky
Wyatte
Gentlemen:

Re: DEP ANFR
Pa Code Title 25, Chapters 16, 92, 93, 95, 96 & 97

Enclosed are comments I have provided to the Department of Environmental Protection
regarding the referenced rulemaking. I would like to call your attention especially to the
comments manually indicated with an arrow, as these issues are those with which the IRRC is
particularly concerned. The most important of these are two: the second comment (starting at the
bottom of page 1) and the fifth (first full comment on page 4). The first-mentioned involves a
significant change in regulations that affect over 400 municipal wastewater treatment plants. To
abide by the new rule to reduce all pollutants “to the maximum extent practicable” would cost
tens, if not hundreds of millions of dollars. DEP has not provided an economic analysis of this
most onerous new rule. I hope that you will remind DEP of its duty to assess the economic
impact of major new regulations.

The second most important comment regards DEP’s attempt to deny due process mandated by
the Clean Streams Law. The proposed rule at §92.93 is self-explanatory and requires correction
to be in accord with the statute.

In the past, it has been my experience that DEP has not been very responsive to comments unless
the IRRC took an interest. I hope that you will find these comments relevant to your role in
regulatory oversight, and that you will include these important issues in your comments to DEP
on this rulemaking.

If you wish to discuss any of the comments, I can be reached at the number above during normal
working hours.

Very jryly yours,

olle 6

Randall G. Hurst
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Prepared by Randall G. Hurst, Esq.

INTRODUCTION et
The 9/18/99 revised version of this proposed rulemaking is significantly nnproved over the 1mtxal
1998 draft. Many substantive concerns expressed in the comments have been addressed.
However, the proposed final version still requires correction to be technically correct, practical
and implementable, and to meet the goals of the Regulatory Basics Initiative. Given the emphasis
placed on the RBI by Secretary Seif and other top officials, it is somewhat disheartening to see
the actual rulemaking process continue to defy these admirable and worthwhile goals. In
particular, the proposal to add extensive new requirements to the Secondary Treatment rules
(proposed §92.2¢(b)) is especially troublesome, especially when the potential effect of the
proposal — significant additional cost to Pennsylvania municipalities — has received no
consideration by DEP.

The comments below were prepared with the interests of the members of the Pennsylvania Water
Environment Association in mind. Due to the very limited time allowed for review of these
complex rules and development of comments, however, there was insufficient time to both
prepare the comments and provide for the Association to review and approve them. Therefore,
the comments are my own, and do not represent the position of the PWEA or its members.

COMMENTS
Comments on Proposed Chapter 92

§ 92.2(a) Improper delegation of State Authority to a Federal Agency. The proposed
regulation will incorporate all federal regulations, “including all . . . future amendments . . ..”
This language appeared in the initial draft and I provided a comment that the Department may
not delegate its rulemaking authority to a federal administrative agency. Doing so is an apparent
violation of Tenth Amendment state sovereignty. Surprisingly, DEP failed to acknowledge this
comment or to respond to the issue in any way. Merely ignoring a problem, however, does not
make the problem disappear. The concern remains that if EPA promulgates changes to the
federal regulations, and DEP fails to take appropriate rulemaking actions to adopt these changes
into the Pennsylvania rules, a serious issue will arise as to whether the new EPA rules are
applicable and enforceable by DEP, and as to whether the failure to adopt the new rules in an
enforceable fashion is a violation of the MOU between EPA and DEP. The clause cited increases
the risk that DEP will fail to follow the appropriate rulemaking procedures under the mistaken
impression that it need not do so, risking its enforcement authority and inviting litigation.

§ 92.2¢ (b)(4) Unlimited expansion of Secondary Treatment Requirements. Federal
secondary treatment standards only establish discharge limitations for BOD (and C-BOD), TSS,



and pH. The current State secondary treatment standards at §95.2(b) exceed the federal
requirements, adding requirements for disinfection, sludge disposal, and for reduction of the
discharges of oils, greases, acids, alkalis, toxics, and taste and odor producing substances so as
not to cause pollution. Although not addressed in DEP’s sparse discussion documents, it was
apparently the determination of DEP that easing the existing rule to make it consistent with the
federal rule (a major goal of the Regulatory Basics Initiative) was not appropriate. However, DEP
was not content to leave the rule alone: the proposed regulation represents a significant
expansion of the rule, in a manner that is of great concern.

The proposed rule amends the current rule regarding the reduction of polluting substances to say
“Reduction to the maximum extent practicable of the discharge of oils, greases, acids, alkalis
and toxic, taste or odor-producing substances inimical to the public interest.” In addition to the
obvious conflicts with the goals of the RBI (primarily the goals to improve clarity and to make
rules more compatible and not more onerous than the EPA rules), there is a significant practical
problem with the proposed rule. The rule change is significant in that it replaces an acceptable,
performance-based standard, with a vague mandate to implement the best technology available,
regardless of necessity or environmental benefit, and possibly without regard to cost.

» The proposed rule establishes an impermissibly vague standard of performance unrelated
to environmental protection

In this rule, DEP proposes to replace an acceptable environmental protection-based standard —
“which will not pollute the receiving stream” — with a general guideline consisting of the
mandate, “reduction to the maximum extent practicable.” Obviously, this is unrelated to
environmental protection, since discharges of small amounts of many substances, including the
so-called toxics (many of which are, in fact, important micro-nutrients), has no environmental
impact. DEP has provided no guidance on, nor even a general discussion of, what it intends

this important new term to mean. Is it intended to be the POTW equivalent of BAT, or will it go
beyond that standard? Will the determination of the “practicable” include the consideration of
costs, efficacy, and availability of funds to construct additional treatment units? How is the
“maximum extent” determined? What will DEP use in deciding if the performance of a particular
POTW is deficient? Simply stating that one must do the “maximum” is not setting a standard, it
is simply a vague hope, one that cannot meet the minimum requirements for a regulation,
especially one that will be enforceable against hundreds of POTWs across the Commonwealth.

« The proposed standard is in fact a pollutant elimination requirement, not a secondary
treatment standard, and cannot be met by most POTWs without extensive (and expensive)
modifications. Since literally all substances in the known universe are defined as “toxic”
under the DEP definition (e.g., air, pure water and sand are “toxic”), this new regulatory
requirement will in effect add a “minimization of all substances” requirement to the secondary
treatment standards. Even if the more rational Clean Water Act definition of toxics (limited to
the 136 listed substances) was intended, the scope of this new rule remains extremely broad.
Simply put, this is not a secondary treatment requirement, but a virtual pollutant elimination
requirement. It goes far beyond the concept of secondary treatment envisioned in the Clean
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Water Act, and attempts by subterfuge to reinstate the requirement that appeared in the first draft
of the regulations in section 92.41(b), which was deleted from the proposed final rule in response
to comments. It is not only unreasonable to add such a broad requirement to the definition of
secondary treatment, it is in fact irrational to try to radically change the treatment capabilities of
hundreds of existing POTW secondary treatment plants simply by changing a regulatory
definition.

* The rule could impose millions of dollars in additional treatment costs to Pennsylvania
municipalities. It is an unfortunate fact that regulatory agencies often believe that cost
burdens to municipalities are not worthy of consideration in determining if technologies are
“practicable,” and only technological feasibility is meaningful. If this is so, then the broad-brush
regulation proposed could impose tens of millions of dollars of unfunded treatment costs on the
municipalities of the Commonwealth, ironically just at the time that the Secretary is campaigning
to reduce the amount of state funding provided to these same municipalities under the Act 339
program. In spite of the potentially massive increase in costs, DEP has provided no financial
analysis of the potential impact of this extensive new regulatory requirement.

§ 92.7. Reporting of New Pollutants Requirement is Too Vague to Comply With. Typically,
when NPDES Permits are issued, the DEP permit engineer reviews all of the pollutants reported
as being present in the effluent, and determines which, if any, of these pollutants require
regulation or monitoring through the imposition of effluent limitations. The proposed rule would
require obtaining a new or revised NPDES Permit when a “new pollutant not covered by the
NPDES permit” is proposed to be discharged. It is impossible to determine what this requirement
is supposed to mean. If a pol<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>